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NOTES AND DISCUSSIONS 



APOLLODORUS VS. PHORMIO, CRIMINAL ASSAULT 1 
Pasion, the wealthy Athenian banker, died leaving a widow and two 
sons, Pasicles aged nine and Apollodorus aged twenty-four. His will 
provided that Phormio, his freedman and trusted associate in the bank, 
should marry Archippe his widow with a large dowry and act as guardian 
of the younger son. Apparently the marriage was consummated during the 
absence of Apollodorus on state service. "Upon my return home," he 
says, "when 1 learned what had taken place I was exceedingly angry and 
indignant. I could not commence a private action as there were no actions 
at that time, all such business being postponed by the war; but I preferred 
an indictment against him before the Thesmothetae for outrage and abuse 
(ypa<l>r) fl/Jpews)." The case never came to trial. Eighteen years later he 
brought a civil suit for twenty talents. From the speeches delivered in the 
course of this later litigation is derived our information regarding the earlier 
criminal suit. In accounting for his failure to prosecute the case Apollodorus 
speaks vaguely of the dilatory tactics of Phormio as well as the intercession 
of his mother. A temporary reconciliation was effected. It seems quite 
certain that the suit was dropped voluntarily, by reason of financial con- 
siderations. 2 

The case exhibits in an interesting fashion the elasticity and resources 
of a legal system devised and operated by men without specific legal training, 
but the real ground of action has never been set forth in a satisfactory manner. 
Meier attempted to prove from this case that a ypa<j>r] vftpews lay in cases of 
seduction. But in view of the fact that seduction was not distinguished 
from adultery and dealt with by means of a ypa<j>r) juoixoixs the view is not 
tenable. 3 Lipsius 4 is right in rejecting it, but his own explanation that the 
ground for the action was the disgrace involved in the marriage of the 
plaintiff's mother to a former slave of the family is equally objectionable in 
the absence of any indication that such a marriage was contrary to law. It 
would have been intolerable if a man who was legally married to a widow 

1 Dem. 45. 4. ypaijyii B/3p«os. Sandys version, "criminal assault," seems preferable 
to Kennedy's "indictment for outrage and abuse," because in English common law 
assault and battery have been expanded in practice in much the same fashion as vffpis 
in this case. Both charges may be purely technical and formal to remedy a wrong not 
otherwise provided for. 

2 Litigants were always reluctant to admit that a suit was compromised for money 
owing to the fear of being classed as sycophants, to say nothing of the law against the 
practice. Cf . Lofberg, Sycophancy in Athens, p. 86. 

3 Thonissen, he droit pSnal de la ripvhlique athinienne, p. 336. 

4 Der Attische Process, p. 398, n. 569; Das Attische Recht, p. 424. 
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could be haled into court as a criminal because her son fancied that he was 
disgraced by the marriage. Hitzig 1 calls this the most doubtful instance of a 
ypa<pt] v/lptw and concludes, "man musz aber aus der Rede fur den Phormio 
schliessen, dasz die Hybris gerade in der Verbindung mit Archippe gefunden 
wurde." This is rather vague, but his citation of Plato's provision for a 
ypatprj aixrxyvrjs -yo/ovs seems to indicate that he adheres to Lipsius' view. 

Rightly or wrongly Apollodorus regarded his father's will as a forgery. 
The civil suit he contemplated instituting was unquestionably intended to 
test the validity of the will. Consequently it is natural to suppose that the 
ypa<j>t) v/3p£<os also was brought for the purpose of challenging the will. If the 
will was a forgery then the marriage was invalid, for Phormio had not 
complied with the law which required an alien claimant for the hand of an 
heiress to go before the proper magistrate and establish his claim. 2 Con- 
sequently his relations with Archippe were illegal and wrongful. The theory 
underlying the ypa<pri v/3p«Ds was that they amounted to a technical assault. 
It was immaterial that Archippe acquiesced. Being a ward of the state she 
could not consent. Apollodorus as her xvptos was the proper party to bring 
the suit. Athenian juries were ever suspicious of purely technical pleas that 
alleged no loss or injury to the plaintiff resulting from the conditions 
complained of. Accordingly Apollodorus no doubt intended to dwell on the 
disgrace involved in his mother's alliance with a former slave. But this is 
no more a legal ground for an action than a claim on the part of a defendant 
that the plaintiff was a man of bad character would justify his failure to pay 
a debt or perform a legal contract. It is a mistake to confuse a plea to the 
prejudices of the jury with the ground for the action. Had Phormio been 
a man with the best of antecedents and character Apollodorus would still 
have had the same motive and the same ground for attacking an arrange- 
ment that involved financial loss for him. Little, if any, weight is to be 
attached to Lipsius' observation that because the case did not come to trial 
"ihre gesetzliche Berechtigung nicht ganz sicher ist." The case was accepted 
by the Thesmothetae. This acceptance assured its coming to a final hearing 
so far as official action was concerned. Apollodorus claimed that he dropped 
it voluntarily. Phormio's advocate evidently had it in mind when he said 
of Pasion: oi8' avrbv vftpL&v oi&' v/jlcv; tovs meis .... eoWe t^v eavrov 
ywdiKa [ir/ripa 8' fyteTepav tovtw. 3 English common law exhibits an analo- 
gous extension of assault and battery so as to include administering noxious 

drugs and communicating venereal disease. 

robebt j. bonnbb 
University op Chicago 

1 Injuria, p. 42. 

2 Dem. 45. 27; 46. 22, 23. Sandys regards "the plaintiff's argument as the merest 
shuffling." This may very well be so. I am simply developing his theory of the 
•ypo^i) K/3pews. He convinced the Thesmothetae that it was a proper action to bring 
under the circumstances. We need not inquire whether he could have hoped to 
convince a jury. 

3 The word vj3pi^oiv is significant (Dem. 36. 30). 



